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HBADQUARTBRS jDI&HTH ARMY 
United States Array- 
Off ice of the Staff Judge Advocate 




Yokohama, Japan 
6 October 1948 


■ UNITED STATES OF AMERICA VS NOBUO ITO 
UNITED STATES OF AMERICA VS KAIJI MATSUO 
UNITED STATES OF AMERICA VS TOSHIATSU KAT.-.URA 
UNITED STATES OF AMERICA VS HIROKICHI SANTO 

. Revi ew of the Staff Judge Advocate 


1,' The attached record of trial of'Nobuo Ito, Kaiji Matsuo, Toshiatsu 
Kataura, and Hirokichi.Santo at Yokohama, Japan from 22 January 1948 to 4 March 
194S by a Military Commission appointed by paragraph 16, Special Order No. 14, 
.Headquarters Eighth Army, United States Army, dated 19 January 1948j having 
been referred to the Staff Judge Advocate, this review thereof is submitted 
to the Commanding General* 


personal Data Concerning Accused 


NAME: Nobuo Ito 

AGE: . '39 , * 

RESIDENCE: Nagoya-shi, Higashi-ku, 
Kuromon-Cho, No 20 
MARITAL STATUS: Married 
RELATIVES: Wife, 1 child, mother, 
father, 1 sister, 1 brother 
EDUCATION: 14 years 
VOCATION: Lawyer 

MILITARY CAREER: April 1939 to 31 
March 1946* Highest Grade: Major 


DATE OF CONFINEMENT: 21 September 1946 
DATE OF ARRAIGNMENT: 26 January 1948 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 22 January to 4 March 
1948 

DATE OF SENTENCE: 4 March 1948 
SENTENCE: Death by Hanging 
CLEMENCY' RECOMMENDED BY COMMISSION: No 


NAME: Kalji Matsuo . - - 

AGE: 44 

RESIDENCE: 'Kumamoto ken, Uto Gun, 

Uto Machi, Aza Tsuigome 
MARITAL STATUS: Married 
RELATIVES: Wife, 4 children, 3 

V brothers 
EDUCATION: 10 years 
'VOCATION: Farmer 

- MILITARY CAREER: 15 January 1924 to 
31 March 1946. Highest Grade: Major 


DATS OF CONFINEMENT: 21 September 1946 
DATE OF ARRAIGNMENT: 26 January 1948 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 22 January to 4 March 
1948 

DATE OF SENTENCE: 4 March 1948 

SENTENCE: CHL 20 years 

CLEMENCY RECOMMENDED BY COMMISSION: No 



NAME;;- Toshiatsu Kataura 
AGE: 27 

•.RESIDENCE: Mie Ken, Iina.Gun, Kabate 
' Mura, Tabiki 37 
MARITAL STATUS: Married 
RELATIVES: Wife, 2 children, father, 
■ - mother, brother 
EDUCATION: 11 years 
VOCATION: Owner Lumber Mill 
MILITARY CAREER: 8 January 1941 to 
10 September 1945-. Highest Grade: 


DATE OF CONFINEMENT: 21 September 1946 
DATE OF ARRAIGNMENT: 26 January 1948 

PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 22 January to 4 March 
1948 

DATE OF SENTENCE: 4 March 1948 

SENTENCE: CHL 1'5 years 

CLEMENCY RECOMMENDED BY COMMISSI®: No. 


Lieut. 
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DA^TE 6P CONFINEMENT: 21 September 1946 
Bath OF ARRAIGNMENT! 26 January 1943 
PLACE OF. TRIAL: Yokohama, Japan 
-PERIOD OF TRIAL: 22 January to 4 March 
1948 

DATE OF SENTENCE: 4 March 1948 

SENTENCE: CHL 20 years 

CLEMENCY RECOMMENDED EY COMMISSION; No 


NAME: liLroklchi Santo '/ ' ^ ■ 

AGE: 46 ' • " V ; v ■ • 

RESIDENCE I Wakayama Ken, W&kayAma 1 Shi, 
Hamami cho No. 7 
MARITAL STATUS: 'Married 
RELATIVES: Wife, 5 children, father, 
mother, 3 brothers, 1 sister 
EDUCATION: 19 years 
VOCATION: Judge- • . , 

MILITARY CAREER: i. December 1929 to 
31 March 1931 and 23 July,1941 to 
1 October 1945. Highest Grade: Lieut 


2. Synopsis of Charge, Pleas, Findings, Legal Sufficiency and Sentence 

' / Legally 

Charges and Specifications : , . - Pleas . Findings Sustained 

NOBUO ITO , NG G Yes 

Charge: Accused, a Major, Imperial 

Japanese Army, at times and places set 

forth in Specifications, and during 

time of war.between the United Stat.es, 

its Allies and Dependencies, and Japan 

did violate Laws and Customs of War. 


Sp, 1: Accused, Prosecutor of a. NG 

Military TriV Vnal, at Nagoya, Japan, on 
or. about 11 July, 1945, during the course 
of illegal, unfair, false and null proo 
ceedings before said tribunal against 
Lt. Eltoh V. Kino and ten other American 
PWs did willfully and unlawfully present 
false and fraudulent evidence against 
them, and did thereby contribute to the 
unlawful killing of said PWs, 

Sp,2: Accused, Prosecutor of a Military NG 
Tribunal at Nagoya,; Japan, on or about 
11 July, 1945, during the course of illeg¬ 
al, unfair, false, and null proceedings “ 
before said tribunal against Lt. Elton V. 
Kine and 10 other American PWs did willfully 
and unlawfully demand and obtain their 
sentence to death and did thereby con¬ 
tribute to' the unlawful killing of said 
PWs. 


Sp 3: Accused, Prosecutor, of a) Military NG 
Tribunal at Nagoya, Japan, on or about 
11 July, 1945, did willfully and unlaw¬ 
fully request and obtain from the CG, 
Japanese 13th Area Army, the confirmation 
and approval of the illegal, unfair, false 
and null proceedings and sentence of death 
imposed upon Lt. Elton V. Kine and 10 
other American PWs and did further re¬ 
quest and obtain an order for the execu¬ 
tion of the unlawful sentence and did 
theroby contribute to the unlawful killing 
of said PWs, 


Sp 4: Accused,- officer in charge of an. 
execution detail, near Nagoya, Japan, on 
bout 12 July 1945, did willfully and 


NG 


or 


unlawfully order and cause his subordi¬ 
nates to behead and stab to death Lt. 
Elton ,V. Kine and 10 other American PWs, 
(As amended #3, 9.) • 

A.-VvifrV* * - 


I 




Yes 


Yes 


Guilty, except 
for the words. 

"and stab to death". 
Of the excepted ’ 
words. Not Guilty 
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Charge: Accused, a Majbr, Imperial •. 
Japanese Army, at times-and places set 
forth in Specifications, and during time 
of war botwoen tho United States, its- 
Allies and Dependencies-, a no Japan, d id - 
violate the' Laws and Customs of War* 


Sp 1: Accused, Member of a Military 
Tribunal at Nagoya, -Japan, on or about 11 
July, 1945, during the course of illegal, 
unfair, false and null proceedings before 
said tribunal, did willfully and unlaw¬ 
fully adjudge and determine certain 
false and fraudulent charges and evidence 
against Lt*-Elton V. Kine and 10 other 
American FWs without affording them a 
fair and''lawful.trial, and did thereby 
contribute to the unlawful killing of 
said PWs. " 


Sp 3s Accused, Member of Military . 

Tribunal at Nagoya, Japan on or about July 
11, 1945, did willfully and unlawfully 
fail to perform his duty, as a member of 
said tribunal and- did neglect to provide 
a legal, fair and proper trial to Lt. 
Elton V. ICine and 10 other American FWs 
and did thereby contribute to the unlaw¬ 
ful killing of said FWs. 


TQSHIATSU ICATAURA 

Charge: Accused, a 1st Lt., Inperial NO G Yos I 

'Japanese Army, at times’and places sot 

forth in Specifications, and during time 

of war between the United States., it s 

Allies .and Dependencies, and Japan, did 

violate Laws and Customs of War* ...... 

Sp.l: accused, a Mombyr of a Military NG G No 

Tribunal at Nagoya, Japan, on or about 
11 July 1945,'during the course of il¬ 
legal, unfairj false•and null proceedings 
before said tribunal, did willfully and 
unlawfully adjudge and determine contain 
false, and fraudulent charges and evidence 
against Lt. Eltori ‘V. Kine, and 10 other . 

American FWs without Affording them a 
fair and lawful trial and did thoroby 
' contribute to the unlawful killing of 
said FWs* ,. . 

1 • * 1 • ' 

Sp 2: Accused, Member of’a Military NG . G Yos 1 

Tribunal at Nagoya, Japan, on or about 

11 .July 1945, during the course of .illog- * 

al, unfair, false and null proceedings 

before said tribunal, did willfully . nd 

unlawfully sentence to death Lt* Elton PURL: https://www.legal-tools.org/doc/6f 
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V, Kine and 10 other American PWs with- ' 
out having afforded them a fair and law¬ 
ful trial and did thereby contribute ’to ! 
the unlawful killing of said FWs. 


■i • . 1 ( . ' ;• -.v.:/ / 


Sp 3; Accused, Member- of a Military 
Tribunal at Nagoya, Japan, on or about 
11 July 1945, did willfully and„ unlaw¬ 
fully fail to perform his duty as a' 
member of said tribunal and did neglect , 
to provide a legal, fair and proper trial; 
to Lt. Elton V. Kine and 10 other Ameri-c 
can FWs and did thereby contribute to 
the unlawful killing of said PWs; 


Sp 4: Accused, near Nagoya, Japan, 
on or about 12 July 1945 did willfully 
and unlawfully kill Dean H. Sherman, an 
American FW. . ' '■ 


Charge: Accused, a 1st Lt., Imperial 
Japanese Army, at times and places set 
forth in Specifications, and during 
time of War between the United States, - 
its Allies and Dependencies, and Japan, 
did violate Laws a nd Customs of War. 


Sp Is Accused, Member of a Military 
Tribunal at Nagoya, Japan, on or about 
11 July 1945/ during the course of il¬ 
legal, unfair, false and null proceed¬ 
ings before said tribunal, did willfully 
and unlawfully adjudge and determine 
certain false and fraudulent charges 
and evidence against.Lt. Elton V. Kine 
and 10 other American PWs without afford¬ 
ing them a fair and lawful trial and did 
thereby contribute to the unlawful 
killing of said FWs.’ 


Sp 2: Accused, Member of a Military 
Tribunal at Nagoya, Japan, on or about" 
11 July 1945> during course of illegal, 
unfair, false and null proceedings be¬ 
fore said tribunal did willfully and un¬ 
lawfully sentence to death Lt. Elton V. 
Kine arid 10 other American FWs, without 
having r afforded them a fair and lawful 
trial and did thereby contribute to the 
unlawful killing of said HYs. 


Sp 3: Accused, member of a Military 
Tribunal at Nagoya, Japan, on or about 
11 July 1945, did willfully and unlaw¬ 
fully fail to perform his duty as member 
of said Tribunal and did neglect to pro¬ 
vide a legal, fair and proper trial to 
Lt. Elton V. Kine and 10 other American 
PWs and did thereby contribute to the 
unlawful killing of said PWs. 
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For the P'roseouticn: 


(l) General: Each of accused'were' identified from the witness;., 
stand by many witnesses (~R '28, 45, 106, 108, 110, 118, 143, 179,* 181, 192, 193, 
523).: 


, ’ On May-14,' 1945, the city of Nagoya was raided by 400 to 450 US 
Arrrrv Air Force Bombers. Incendiary bombs were used. Large numbers of fires 
word started (R 48; R 25, Ex 8; R 138 Ex 10; R 141, Ex 13).- 30 larger factories 
9 military installations and an'unknown number of smaller factories or "home 
industries* 1 wore damaged (R 49 5 , 496). Bonbor'NO, 44-70017* in whose *rew were 
included victims 2nd Lt. Kino, 2nd Lt. Carrier, Corporal Sholton, and Corporal 
Graziadii, was shot dwn by anti-aircraft f ire ovor Nagoya (R 21 - 22, Ex 4). 
Bomber No. 44-69966, in whoso crew wore included victims 1st Lt. Sherman, 2nd Lt. 
Solomon, Corporal Johnson, Corporal Prichard, Corporal Howell, Corporal Mqnsoh, 
and Corporal Gentry, in its approach to Nagoya was shot down by fighter aircraft 
and' crash landed in Iso Bay before reaching the target area (R 22, Ex 5* R 25, 

Ex 8; R 48). 


Copies'of an exchange of notes between the United States and Japan, 
through Switzerland, whereby Japan agreed tea bide by the provisions of the , 
Geneva FW Convention "matatis mutandis" were introduced in evidence (R 20, Ex 1 
and 2). The Japanese Army Regulations. Pertaining to. Disciplinary 
Punishment of PWs (R 20, 21, E* 3) ana First Gen oral Army taiitary Tribunal 
Regulations, X Army,- Military Law concerning Air Raids; Regulations Governing 
Trials of Captured Raiding Snomy Air Personnel, First General Army; and allied 
papers were introduced in evidence (R 22, Ex 6), The Commission took judicial 
notice of Article 21 of the Military Criminal Law of the Imperial Japanese Army 
which provides that, when death penalties arc imposed, the shooting will take 
place at 'a location designated by the officer controlling the Army Judiciary 

(R 24, Ex 7). 


As to Accused Ito: 


Specification 1: These 1 eleven fliers were tried by a Japanese 
Military Discipline Conference on July 11, 1945 (R 57-61; 109j 114* 138 Ex, 10; 

138 Ex 11; 141 Ex 13). Accused Ito was the Prosecutor (R 35; HO; 192; 102-103 
Ex 9; 138 Ex 10), ‘He previously investigated the charges by making a two hour 
tour of the bombed area before he was appointed to prosccuto, at which time he 
was convinced that it'was "indiscriminate bombing" (R 138, lie 10) and by interro¬ 
gating the*fliers individually. The interrogation lasted several weeks. An in¬ 
terpreter and two clerks were used. The interpreter and one clerk testified that 
Ito "inserted" words into the reports of interrogation whereby the fliers.admitted 
an intention to bomb areas,"adjacent" to military objectives. In the interrogation 
6f Lt, Kino,. ltd wrote the additional to rds into the record in hi3 own hand. In 
the other instances, Ito instructed the interpreter and the clerks to a dd "and 
adjacent areas" when-the fliers stated their objectives, so thatt he fliers' 
answers read "military installation area and adjacent areas" or "adjacent residen¬ 
tial areas," (R 29-31; 52-55; 82; 180; 181; 184-136; 138 Ex 10)._ These inter- ' 
rogatories were interpreted back to the ifliers w(hen each signed\his statement and, 
in translation, the added phrases were omitted. (R 53; 54; 133, Ex 10), After • 
the War, Ito summoned one of the men uho had recorded these interrogations, told 
him "that the trial had begun to appear above the surface" and if he (the reporter) 
wore questioned, he was to answer "that the defendants had admitted indiscriminate 
bombing," (R132) Before trial, he subnitted his report of investigation-to 
Major General Ukada, the’Chief of the Judicial. Section, who directed him to prepare 
a statement of opinion based thereon, and a letter of inquiry to t he .War Minister 
for permission to adjudge a death sentence and to obtain .the necessary approvals, 
all of which Ito did, taking the documents personally to the Judicial. Bureau of 
the- War Ministry and intervening headquarters. The approval of the V-ar Ministry, 
before trial, was a telephone call reporting another telephone call. Ito nev.er 
saw an approval in writing. ;,(R 138, Ex 10; 144-148; 153;. 157-158; 160-161; 170- 
1735 527-J32; 546-549). A considerable volume, of expert testimony as to t he. 
nwmrietv or lesalitv of the condu*t of the investigation and the trial was intro- 


propriety or legality pf the conduct of the investigation and the trial was intro¬ 
duced, the opinion expressed varying according to the phraseology of the questions 
asked (R 149-173). 
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.Just before going into the court room, Ito ordered the interpreter 
to so translate that, if the fliers were asked what their targets were and 
they should answer '"military installations" the.interpreter would add "and 
adjacent areas." Ito also told the interpreter, "The fliers will be sentenced 
•' to death and when you interprete the words "death penalty" you must use the 
"fords "severepunishment" rather than '[death" (R 32,, 64 )., During the trial, 
the fliers were not asked theiu objeciasTe s, b ut when sentence was announced, . * 
it wa§ interpreted -to them as Ito directed. The testimony-.'as to exactly what 
evidence was produced before the court..is conflicting. Presiding Judge Matsuo 
said the.court considered only a report.of the damage done by-all the 400-450 
aircraft and Ito's Statement of Opinioh (R141, Ex 13)• Associate Juc|ge 
Kataure says the court also.saw the reports of investigation, the report of 
the JCenpei Tai, the report of. Naval Intelligence and the Aichi Prefectural * 
Police Report (R .141.? Ek 14) • Judicial Judge Santo had the reports of inter- 
rogation in his .hands when he questioned the fliers and they had been given to. 
him two days previously .t>y the records of the interrogation (R 181). The 
charges were divided into two specifications, one covering those fliers who 
participated in the bombing and one. covering those who intended to bomb but 
were shot down before t.hey, reached the target* No evidence was. submitted to' 
show that these individuals had, f as such, engaged in indiscriminate .bombing or 
that their bombs had struck anything'but military objectives. All the testimony 
as to what occurred in court shows clearly that Ito presented only, the large 
damage by all the bombers and that r these eleven fliers intentionally partici- 
. pated in it or intended to (r 34 - 37 ; 35-87; 93-945 102-103, Ex 9: 138, Ex 10 
and 11; 140, Ex 12; 141, Ex 13). , The trial took about lg hours (R 6 l; 132; 

12,7; 133, M.10 and Hj 140; Ex 12). . There’ was no defense counsel (R 37.; 74; 

111: 138, Ex 10 and 11; 141,'Ex 14 ), It was not open to the public (R 74; 106; 
111) but Major General Okada, the Chief of the Military Justice Section, came 
m for part of the trial and stood righ t behind the Presiding Judge (R 102- 
103, Ex 9; 138, Ex 10), The proceedings weretranslated to the accused only 
m part. (R 36 ; 63; 64; 71; 86 ; 112^114). The charges themselves were not 
translated (R 129). The fliers were never advised they were on trial for thdc 
lives (R 30). There were no witnesses for the defense (R 114; 138, Ex 10 and 
11; 141, Ex 14). No notice of the trial was glvdn to a neutral power (R 138 
Ex 10). The accused were afforded an opportunity to speak, but when Li, 

1 -skod if they were to bo held responsible for the damage cbneby all 
of the fliers. Presiding Judge Matsuo or Judicial Judge Santo shouted, "You 
imbecile" or "You foolj' (R 36 ; 112; 102-103, Ex 9; R 138, Ex 10) and when 
Corporal Johnson asked what "severe punishment" meant, and his question was 
interpreted to the court, they ignored it and did not answer. (R 37), No 
verbatim record of the proceedings was kept, the substance only being recordcd 
(R 111, 115). 


'M? 


Specification 2: Ito demanded the death penalty (R 35; 36; 64; 
102-103, Ex 9; 113; 130, Ex 10), The court sentenced the 11 fliers to death 
(.R 36; 62; 130, Ex U.; 141, Ex 14) and Presiding Judge announced it in open 

court (R 36 ; 62; 136 ). * v 


Specification evidence indicating that the proceedings were 

illegal, unfair; false, and null'is summarized'Under Specification 1 above. 
After the trial, on the same day, Ito informed Major General Okada of the.re¬ 
sult and details for the execution were arranged. At Major General Okada*s 
orders, Ito prepared the order of execution on the afternoon of the trial, the 
order providing for death bybehcadirg rather than by firing squad as required 
by Japanese Army Regulations, and, at about 3 PM, fto presented it to Lt. 
General Okada, Commanding General 1st General Army, who signed it (R138, Ex 10), 
The record of trial was not transcribed and completed until July 15th or 16th. 
v R 114 y 115)• 


Specification 4: On July 12, 'the eleven fliers Were executed by 
beheading. Ito was present and in charge. He had selected the sftc for the 
execution on the day prior to trial. He had selected some of the execution¬ 
ers, men of known ability as swordsmen, and the grave diggerfe after trial 
but before the death sentence or the. means of execution had been approved 
by Lt,.General Okada. Ito Informed the fliers of their sentence at the ex- • 
ecution ground and designated, in turn, the next flier to be beheaded and 
the individual who was to be his executioner (r 38; 39; 79; 81; 114; 117-119’; 
136 ; 102,. 103 , Ex 9; 130 , Ex 10; 14 I, Ex 14;- 593, Ex 24; 277),. ■ * 
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, ' Afte^the war, some of the. persoj^al belongings, ''dog 

tags" etc., were ^covered from where they h^ been buried in the 
former 13th Area Army Grounds (R 194-195? Pros Ex 15 to 21). AlsQ 
•after the war, and "when rumors started coming down" Ito went to 
Major General Okada, obtained permission, and had the bodies of. 
the fliers exhumed and cremated (R 193; 102-103, Ex 95 138 , Ex 10). 

(3) As to'Matsuo. Santo, and Kataura ; 

These accused were the, judges at the trial (R 35 1 45, 
192 | 102-103, Ex9 5 138, Ex 10 ).. . 

Specification 1: The charges and the evidence pro¬ 
duced before the court were false as indicated by the summary of 
evidence set forth under Specification 1 of Ito above. These. jTac- 
cused adjudged and determined the charges and the evidence (R I 38 , 

Ex 11; 140, Ex 12; 141, Ex 13, 141, Ex-14). (That they knew the 
charges or evidence was false is not established by any direct or. 
inferential evidence.) '* i- 

Specification 2: The three accused voted the death 
penalty (R 62; 74; 138,,Ex 11; 140. Ex 12; 141, Ex 13 and 14) and 
Matsuo announced it in open court (R 36 , 136 ). Santo testified .that 
"all of us (three) agreed that there was no other recourse but to 
issue the death penalty --- and announced the sentence of capital 

punishment - that opinion was arrived at, - because I felt that 

there was no alternative -- I believe there .was pressure on us, and 
as a matter of fact, this cannot be denied." (R140, Ex 12). 


Specification 3* These three accused as members of 
the court failed to provide a legal, fair, and proper trial as set 
forth in the summary of evidence against Ito, Specification 1, above. 
Accused Matsuo, Presiding .Judge, was, not a lawyer and had no know¬ 
ledge of International Law. He had seen the results of the raid of 
May 14th on the same date, at that time felt "high emotion when (he) 
saw the old men and women suffering --- and felt they were all (all 
of the airmen involved in the raid) guilty of indiscriminate bomb¬ 
ing and I didn't forget it -" (R 141, Ex 13). Accused Santo was 

a lawyer and a member of the Judicial Department of 13 th Area Army f 
He had discussed the case prior to trial and had heard expressions ; 
as to the guilt of the accused by Major Katamura, second in command 
of the Judicial Section and Lt. Tanino who assisted isn the prelim¬ 
inary investigations (R 138, Ex 11). He was opposed.to the trial 
and quarreled with Ito about it (R 138 , Ex 11; 593, Ex 24). Lt. 
Kataura was not a lawyer and had .no experience in International 
Law. He spoke faith Ito about the case before trial and borrowed 
a book on International Law (R 141, Ex 14). That these three ac¬ 
cused failed to give the 11 fliers any opportunity to defend them¬ 
selves is indicated by their conduct at the time of the two recorded 
instances when accused asked a question as set forth under Specifi¬ 
cation 1 of Ito above. 


b.. For the Defense : 

The Supervision Chief in the Air raid Defense Section 
of the General Affairs Section in the Nagoya Municipal Office (in 
1945 ) testified (R 288) that, according to his records, in the raid 
of May 14, 1945., 19,574 homes were completely burned (R 297-298)5 
587 houses were partially destroyed and 338 known dead resulted (B299) 

In addition to the homes there were 1,637 buildings destroyed 
(R 303) • -Prior to the big air rare’s Nagoya was the center of air- t -. 
plane manufacture in Japan (R 301). Some of the factories "were 
scattered among the residences 1 and some were not" (R 304). 

As tcS” tjhe preparation for trial, former Colonel Oki, 
senior officer'‘under the Chief of Section of the Judicial Affairs 
Bureau, testified-that he (about July.5th, R;,2l4) saw- a two‘or three 
page summary and opinion requesting a Military Discipline Conference 
for the eleven fliers; that it contained’the seal of the First Gen¬ 
eral Army Commander and the seal of the Commanding General, Thir¬ 
teenth Area Army; the opinion sheet requested the death penalty for. 
the^rticipation of the, ore* meters in the ^JKM 1 V^lw!J , i4a’',SiLg/d O c/6f50f 1 
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bombing of non-military objectives. He was of the opinion that the 
facts contained in the summary warranted the holding'of : the trials 
therefore, his "chop” as well as that of General Fujil, the Chief' 
of Section, were placed on the papers and they were sent, to the 
office of the War Minister... He did not See the papers..again.;. 

Prior to the date on which he saw the papers and on about JUly 2nd, 
accused ITO called on him and requesting that, when the papers 
reached his office that they be handled as quickly as possible 
(R 211, Ex B). The visit lasted two minutes (R 223)* Colonel Oki ? 
testified that if the holding of; a Military Discipline Conference 
were approved by the War Minister, it was not, necessary that a, 
sentence of death adjudged'thereunder be subsequently reviewed by 
the War Minister, but it should fee reviewed' by the 'director, bf the. 
trial who was generally the commanding general of .an army (R 212,. 
224, 233), who should see, everything used at the .trial, Kempei 
Tai reports, pretrial„interrogations, etc. (R 225)# It was 'the 
duty of the prosecutor, to assemble' these papers for'review (R 229)., 
The. Statement of Opinion submitted in the request for trial was 
not supported by documentary^evidence, and contained only the state¬ 
ment by accused ITQ .. approved by the Commanding General, Thirteenth 
Area Army, that ITQ had evidence to sustain the charge (R 217, ;. 

218). General Fuji!.read the statement before he affixed his "chop** 
'and, on the same .page there appeared the words "Permission granted, 
to proceed as requested." (R 219), '' .' ' 

Under the rules of the Japanese 4 r *y it was not necessary*; 
that any record of the trial be made (R : 240). .. ■ . 

The Statement of Opinion as produced to the.War Ministry 
contained a statement that all Of the eleven fliers-had previously 
participated in indiscriminate bombings over other areas and that 
all. in the bombing of Nagoya, .invaded Japan with the purpose of 
indiscriminate bombing in which some participated and some went < 
down before reaching the target. (R 266, 267). 

Defense introduced in evidence a second interpretation 
of the language of Army Asia Secret No 1289 (R 268-269, 284, Ex A)j 

Harukichi Nishida, former Chief Guard of the Detention - 
House in which the eleven fliers'were imprisoned was one of the 
executioners. At around 1300 hours on the day of the trial accused 
IT-0 directed him to dig eleven graves at an area previously select¬ 
ed by ITQ which he did* At around 0500 hours the next day. ther ; . - 
execution party and the victims were 'brought to- the scene in two 
trucks. He saw accused ITQ talking to. the. fliers, who were blind¬ 
folded 5 saw each given a drink of watery te'nd .saw about four or 
five of them executed* some at the beginning, some at the end. 

He went away a short time. He saw no one bayoneted. Each body . -w. 
was buried as soon as it was beheaded (R 271-272, Ex D). During 
the fifteen to twenty minutes he was away so.n\e of the fliers could 
have been bayoneted „(R 276). 

Some time later, under the direction of accused ITO, 
Nrsbida and a group of men went back to the burial place, exhumed 
the bodies and cremated them at the site in two separate .places., 

"A portion of the remains," under .accused I TO's direction,'were 
-collected in two boxes, the balance ’buried~again. The. ^remains" , 
were brought to a church-and .placed there (R 271-272,, Ex D)-> Part 
was buried and part was "left In the Pine ^woods' 1 ' (R 277.»280).. 

Extracts from 20th : AF, Statistical Summary, Tactical 
Mission No. 174, flown, 14'May .1945 showing "1, Bombing objective; 
Northern Nagoya Urban Area. ,2. Purpose .of VHB attacks; overall 
target area including Mitsubishi'Aircraft Company Engine Works, 
Mitsubishi Electric .Company, Ohigusa Branch of the Nagoya Arsenal, 
and a number of smaller plants converted-' to war production. 3» 

Types of bombs used; Incendiary only,,no high explosive or frag- , 
mentation bombs —was introduced in evidence „(-R 284, Ex E). r . 
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Yoshizone Hoshlfio, forme'r^^dbation&l o f f Ikdr I 6f the 
Judicial Section A 313) executed the third iJkthe fliers to be 
killed. He did nW see any of the fliers bayraeted, but he saw 
only two of them killed, his own and the one preceding. Immediate¬ 
ly he had killed his man he left the scene to go into the woods 
about 100 yards away ,and did not*Watch the rest of the affair. 
Accused ITO was in charge ("R 314) and was present'during all‘Of the.-' 
execution. He selected Hashino about five p.m, on the day of the- 
trial; indicated to Hoshino that it was his turn, at. the scene of 
execution; and the flier Hoshino was to behead (R 318). . 

c. By the. Accused 

NOBUO IIP , haying been warned of his rights, elected to be 
sworn and testify (R 319). H e is a graduate of the Judicial De- 1 - 
partment- of Nippon University, worked for four years in the Home 
Ministry and in January, 193.9, entered the Army as probational 
Judicial Officer (R 320). In'February 1945 he became Judicial 
Officer, Judicial Judge, and Chief of the Detention Camp of Thir¬ 
teenth Area Army (R 321). In March, 1945, he was appointed Judge < . 
and prosecutor of the Military Discipline Conference'. The Toltai 
Army (Thirteenth Area Army) was commanded by Lieutenant General 
Okada and the Judicial Section by Major General Okada. .Major 
Kitamura was second in command of the Judicial Section,(R322). 
Accused ITO was next in command (R323). 




-zm 



On the day' following the bombing ITO personally inspected 
the bombed area for abput two hours. Major General Okada also 
passed the damaged'.areas when.he "reported for work". Both of them 
knew the extent of the damage (R 325). ITO saw four of the six 
blocks that were biOmbed (R 374,3*75); talked to two or three peoplg 
and "recognized the fact that'this bombing was an act in violation 
of the regulations as handed-down by the First General Army." (R 316) 
When his confession, (Ex 10) was interpreted back to him at the > , 
time he signed it, he told the interpreter (Lieut. Ota). ,tKat the 
phrase," I was definitely convinced that —- all the men who took > 

part in the raid was guilty of having participated in indiscrimin¬ 
ate bombing", should be changed to read as just testified, but the 
Interpreter said they meant the same. The correct answer should 
be "When I went around to inspect the results of the bombing of May 
14th I observed that the bombing was indiscriminate bombing. 

Therefore, those participating in this bombing raid can be thought 
to have violated military.regulations (R 380, 384, 386), After he 
was later appointed to investigate the fliers he did not inspect 
the area again (R 386), He made no special effort to find out any 
facts that might be used in mitigation but, "Took the attitude of 

an ordinary prosecutor" - "to make a thorough investigation up to 

the point (he) could prefer charges" (R 387). H e madeno inspection 
to determine whether the Area Lieut, Kine said was his objective 
was actually bombed or not - (R 393). 

The Tokai Army or Thirteenth Area Army stationed in Nagoya 
consisted of an.army and about three divisions. There were about 
50 or 00 anti-aircraft guns in and around Nagoya -- not batteries 
but guns-(R 366, 367). Nagoya was one of the aj.r5raft manufactur-'. 

Ing' censors duping tho war. It is possible that-some of the 1,637 
non-residential buildings damaged in' the raid of May 14th housod 
units of the Japanese Army (R 369, 370), and tho small factories 
were dispersed among the homes (R 371). ITO's home was not de-*' 
stroyed in the raid of May 14th nor were any of his relatives 
killed. He did not, in his investigation of the fliers, check.,up 
bn the number of factories or buildings occupied" by the military, 
and he did not inform the Judicial Affairs Bureau or First General 
Army that 1,637 buildings, other.than residences, had been damaged 
(R 372). 

On may 28th or 29th reports from the;Kempei Tai came up. 

They were taken by ITO to Major General Okada'. who,. at that time, 
appointed him. as "investigator# of the' case. AWhen he had later 
read the reports and saw how many people were accused arid, as Major 
General Okada had said it was a rush case, he-.-returned to iMajor 
General Okada and requested assistarits. Tanino and-Hoshino were 
assigned, but, being-able to get only one interpreter who was not 
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available all the time, Major General.Okada directed -that ITo con¬ 
duct the investigation himself* Three■recorders were used, Ampng 
other things he requested'the Kempel IPai to' : mdk‘e up a map of the 
damaged areas... It showed two or thre.e “large munitions factories, 
which had been damaged and .also schools and temples’ 1 ' (R 324). It 
showed about S0,000 civilian ; homee .burned d!own and.abo.ut 800 peopb 
killed or injured (R. 331). 'These reports were relied on so far as 
the homes and temples were concerned (R 325). " • - ■ 
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Two,or three hours a‘day were devoted to the investigation 
(R 325). In examining the fliers individually, ITO.asked where their 
base of operations;was and their route to Nagoya, in answer to which 
latter .question it was learned that one plane, after it had "entered!! 
Japan was shot down before reaching Nagoya (R 328)*' The answers to .• 
the question', "What was your bombing targets'" were "varied." Some 
said "Nagoya," some "North Nagoya," some ^Northeast Nagoya near the- 
main crossroads and that the target Itself was munitions factories 

-or munitions factories .area," They also said their targets were. 

obscured by .smoke and-.that the bombing altitude^was very high (R 329). 
Wheh'asked if they: saw.-the damage to civilian houses br when shown - i > 
its extent, they said that could, not be helped in war (R 330). 


■"In: their statements the fliers did not admit they came 
with' intentions of conducting indiscriminate bombing. They did, 
however, admit that the result of the bombing itself showed indiscri¬ 
minate bombing. They did not; deny that they had. intentions of con- , 
ducting indiscriminate bombing." (R 438) They stated that they 
were carrying small incendiary bombs (R 331). ITO did not direct 
the interpreter to change the language of the fliers to be "military" 
installations and adjacent areas" ; (R 346). He may, in paraphrasing 
or summarizing the language to the recorder have changed the words 
but he did not change the meaning (R'402). 


After the 'nvostigation ofthe fliers, ITO reported the 
details to Major General Okada who dirocted him to prepare "An opin¬ 
ion sheet," When that was done and presented to Okada, he directed^ 
ITO to take it to the First General Army. ITO then prepared a 
document, "requesting an opinion in imposing the death penalty" 
which was directed to First General Army and signed by Major General 
Okada (R 332, 598) and took both documents to the Chief of Staff,. 
First General Army and the Commanding General, each of whom approved 
the ..documents (R 332). At about that time there was a Court Martial 
Trial near Tokyo which ITO was required to attend so Major General ! 
Okada directed that, on the same trip,. ITO take the documents to 
the War Ministry (R 332, 333). The papers he carried were the State¬ 
ment of Opinion, the Inquiry, the Reports of Interrogation of the 
Fliers and the Kempei Tai reports (R 421). Ho delivered them to 
Lieutenant Colonel Banno and Captain Tanaka (R 332, 333). Colonel 
Banno first looked at the various reports and then called in Captafc 
Tanaka, after-a twenty or-thirty minute conversation with ITO qnd 
gave Tanaka the Statement'of Opinion and the Inquiry Sheet to take 
to the Chief of Staff for approval (R 421-423). ITO * s conversation 
with Tanaka at that time was not exactly as testified, to by Tanaka 
in this'trial.- It was similar (R. 42-3-425);. 

' ’ • t • i t • 

On the same trip to Tokyo he called on Colonel Oki and 
asked him to "rush thb.job" arid paid his respects to General Fujii. 
Major General Okada .'had^direeted. that ITO. take a few.days extra, 
if necessary, tO' get the adtion of the War .Ministry completed with¬ 
out waiting the usual week or two (R 334-335) • He.tqofc the papers 
to 1st General Army abound the 26th or 27th of June and to the War 
Ministry around the 1st of July (R 335), 


The , contents of the two documents left,.y/ith Lieutenant 
Colonel Banno and Captain Tanaka was as follows,:,.; The Letter of . 

Inquiry'was very short.*'. It ota'ted only- "1 aim.of’ the opinion: that 
the supreme penalty;'should be imposed oh 2nd ''Lie.utenan'.t Elton V, 

Kine and IQ pothers, :**•*",* .On- the opinion sheet waq irrltterf the* • 
names 'of the eleven fliers ;anh £ statement thaf ..^Theae .eleven fliors 
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ai*e members of Air Units who participated in an air raid of Nagoya 
bn the 14th.-.of |«'ay,*. s That the fliers claimed they invaded Japan 
with oncers to. bomhrlargp, military factories,, military, factory 
areas-, at ithev'.main;.crossroads in northeast and northwest .Nagoya'' 
(R.-555)j,j There were .two specifications. In one it stated that 
these fliers "participated-in the bombing of Nagoya knowing that 
such bombing was in violation of humanity and justice and saying, 

• It is war- and is therefore unavoidable,* That they bombed with in- 
c end dairy bombs the crowded residential areas,.,,,". (R .336*). In 
Specification ,2 it wa-s written that, "These fliers invaded Japan .. 
with, the same.:purpose as those men in the first .specification and 
while enroute to Nagoya «». fell into Ise Bay," (R 337). In- 
concluding the opinion, ITO said that part of the fliers claim the 
objectives were, military'munitions areas. "However, the conditions 
after, the bombing show' that an extremely large, area- was bombed and 
that, the center of damage lies.in the crowded residential areas." 

It was also written that there were no large factories in the area 
and that 20,Opt) homes had been burned, ' It further stated that the 
fliers were guilty of a violation of 1st General Army Regulations 
(R. 338-339). . 


. In ,the statement of opinion, ITO included a statement that 
these f 11 fliers had. been on other bombing expeditions'to Japan 
,.(H; 446), He omitted from the Statement that the Mitsubishi.factory 
.had been damaged in the raid (R 396), and in his confession, (Ex 10) 
where he said, that this factory was mentioned by the fliers as one 
of the objectives, he was wrong or there was a wrong interpretation i 
They did no-t mention it (R 394-396), He did not include a statement 
of the positions in the airplane occupied by each of the 11 fliers 
and -listed them only as 11 fliers guilty of indiscriminate bombing 
according to his theory that each member of the orew, working in 
cooperation were equally guilty* At the time he knew what position 
each occupied (R 397, 400-401). Ito did not include in the State-., 
ment of Opinion that "1630" non-residential buildings were destroyed 
or that he himself knew that there was manufacturing in homes 
(R 370-372), 


Around the 6th or 7th of July (R 34-1) ITO had a telephone 
.call from Captain Tanaka, who said "In answer to your inquiry there 
has been a notification to proceed as you.-have stated in your opin¬ 
ion," ITO had requested Tanaka to telephone. Tanaka also stated 
that written approval would be sent later. There were a total of 
three telephone conversations with Tanaka- in the period of July 6 
.to July 11 (R 339-341, 426 >. 


After ITO received the first phone call from Tanaka, ho 
reported the fact to Major General Okada, who directed him to pre¬ 
pare the arraignment order which he did and took it to the 13th 
Area Army Commander (R 343)' who approved it. The actual date of 
trial was later' determined by Major General Okada (R 344). 


The written approval of the death penalty from the War 
Ministry, as far asMBjTO knows, was never received (R 428). He did 
not notify SANTO that written approval had not been received. 

MATSUO did not ask if permission to hold the trial had been secured 
(R 432), i 


Over 10 judges for the Military Discipline Conference were 
selected in March by Major General Okada, MATSUO being one selected 
at that time , SANTO was .not assigned to “13th Area Army-until June, 
so he was selected later (R 343). >' 


'Before the trial ITO did* direct the .interpreter to* use- 
the phrase "supreme punishmenV'' instead, of "death'penalty'', but.-he. 
did not direct that, in . the interpretations, during the, proceedings, 
the phrase "and adjacent areas", should be jtdded if, thefliers said 
"military installations" (R 3,46 )•„*- • '• - - 
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The trial was held o,n July 11th, beginning at 8:30 or 
9 o’clock a.nu, ITO,.; as Prosecutor, read the charges. After the 
Judges finished their, questions, SANTQ signaled for ITO to begin, 
his argument. In the argument he compared this case with, that of ‘ 
Colonel Carmichael, which he had previously investigated and recom¬ 
mended that Carmichael not be tried, Ih this case the fliers, al¬ 
though stating they had been ordered to bomb military objectives 
"upon questioning by the:Prosecutor, it was found they did not deny 
that;, their intentions was indiscriminate bombing. The conditions 
of the bombing 'show, clearly this* was true" (R' l ‘345). 

The fliers were neft advised that they were on trial-Lfor 
their lives, ITO recalls that SANTO used the word "Baka" not 
"Bakayaro" in answer to■Lieutenant Sherman*s question (R 449). In 
his opinion a prosecutor cannot demand a death!penalty without 
prior approval of his superior officer (R 359 ),'■ ■ 


Accused ITO did not know that, according to the Geneva 
Convention* notice had to be given to a neutral power of the time 
and place of’ trial, but he knew there was sbme such regulation. 

He did not know the same rules required that PWs were entitled to 
have defense counsel nor that, if sentenced to death, 90 days must 
elapse before the execution (R 388-392). The fliors were not given 
defense counsel; no notice of the date and place of trial was given 
a neutral power; and no notice that a death sentenoe had been 
imposed was given a neutral power (R 392). 


• '-. Accused ITQ- does not agree with Colonel Oki that, in 

time-of war,, it was the duty of the Prosecutor to assemble the 
documents used in Court and presentthem to the Commander in Chief 
of~the Area. The Regulations, in his opinion, do not so provide. 
When in Exhibit 10, his confession, he said "Major General Okada 
usually review the case" the word was incorrect, it should have 
read "usually acknowledge.the case." Tho Army Regulations providod 
that a sentence less than death could be substituted*' The person 
authorized to make that substitution or reduction was, in the opin¬ 
ion of ITO . the Army Commander, In this case Lieutenant General 
Okada. Whether or not he wanted to see all the documents in the 
trial before deciding that question was at his discretion. He could 
legally order execution without seeing them if he wanted to 
(R 406-417). : 


ITO * s remembrance of tho time taken by the several ele¬ 
ments of.the trial indicates that the 1 whole trial consumed from an 
hour and>22 minutes to an hour and 32 minutes (R 448); He does not 
know if the record of trial,,,the documents in the trial, etc. were 
reviewed by anyone or not. When he stated.in his confession, Exhi¬ 
bit 10, that he submittod it”to Major General Okada for review, that 
was the.way he remembered it, but he was not sure. Now he does not 

know (R 417-419). .. - ; " 

■ . .. ■ 

Immediately after trial he reported the result to Major 
General Okada (R 347). About a half, hour later he was called to 
Okada*s office and directed to "draft the order of the execution of 
the death sentence." ITO did and.the order was signed by Lieutenant 
General. Okada, The order was taken to Lieutenant General Okada by 
ITO (R 348) who saW him look'at it and stamp hid,seal (R 350). 

Before the trial. Major General Okada had said.that, if the death 

sentence was "passed", the execution ‘should be by beheading.' After 

the trial and before' the order of execution Wa's' 'prepared, Major 

General Okada told ITO to have the ordei^read execution by beheads 

ing and on the following.morning (R 352). After he was directed to 

prepare the execution, ho had difficulty deciding who to got to dx~ . 

ecute the, officers; ., he asked KAT AURA ■ who*- refused because he was a 

judge; .then ITO took the, subject up vid th Major General Okada again 

who directed-that KATAURA *s name be included as an executioner"in 

the. execution order. *{R 360). ■ - * < 
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j* On the next day ITO was in charge of-the. execution and di¬ 

rected it,. r That was' his duty, .uridlr orders'providing that the Chfef 
of the Confinement' Camp will have' .cha*ge of .executions (R 348-350), 
None of the fliers were bayoneted-.after decapitation (R 353), 


n nabout the 20th of August the bodies-were exhumed, cremated,, 
and the ashes enshrined in temple's.; It was not.,.possible to take 
that action, immediately after the'.’execution because of the tremen¬ 
dous number of de&d in Nagoya duo to’ the air raid’s,.-.the lack of ere-’ 

. matory facilities and lack of materials. At the time of the execu¬ 
tion ITO had kept.'an exact record of each individual victim so that 
later, when the CIO investigated, he was able to te.il accurately the 
, names of the’fliers, where they were buried, etc,. (R 353-);* Major 
General Okada ordered the bodies to be exhumed and cremated because 
"talk had drifted' down" but it took place before the Americans began 
to check up on missing fliers,- ITO voluntarily went to Major Gener¬ 
al Okada about it (R t 468, 469 ), • 


After the war hi never attempted to ooneeal the.fact 
that these fliers were’executed but, instead, gave positive aid to 
the authorities who sought information (R 354}• 


ITO ordered the graves dug after the trial, but he select¬ 
ed the plane of execution the day before or 2 days prior to the trial 
and_ordered the graves dug before the order of execution was approved 
by Lieutenant General Okada (R 450). He. also selected.part of the 
executioners before the order of executipn was approved by him. 

One of those he selected before Lieutenant. General Okada approved 
the execution was Hoshino, whom ITO knew to be an expert, swordsman 
(R 451). - 


.-There was no medical officer present at the execution 
(R 458).V ■ ' 

• i • - V 

ITO gave the orders at the execution himself (R 460’). 

t »' •• 

ITO doe 3 not think the execution by beheading was illegal 

because it was done under the order of the Army Commander (R 463), 

• ) * ; . i ■ * 

At the execution Sergeant Kato failed,to kill his victim 
at one stroke. No one went into the-hole to see if the victim was 
dead (R 465). The viotlms were buried at the spot immediately. 

(R 353) 

- (ITO did not take r whiskey to Sergeant Hamaguchi* s room 
after the beheading and did not see any whiskey there (R 467,468), 

4. Comment: 


The position of the defense is that the 11 fliers were 
War Criminal suspects, not Prisoners of Warj that they were tried 
in accordance with the lex fori and hence, . except perhaps as to the man¬ 
ner of execution, these accused who prosecuted or adjudged the case 
against the fliers, committed no offense. This, in various forms, 
is reflected In Defense Brief during trial and in.Defense Motion for 
Disapproval of Findings, and Sentehce) which states: "Section V : 

• . A, The eleven fliers, were not Prisoners of War but were 
War Criminal suspects at the time 6f their trial.- 

• B. Was there sufficient evidence .for the (Japanese mili¬ 
tary commission as reasonable men to have foupd the War Crime-of 
Indiscriminate Bombing to-have taken place? 

C. ' ■ What were the essential 'elements which the. Japanese 
Military Commission had to find in order to convict the fliers? 

- < , D,' Is indiscriminate bombing a .War Crime? 

v E, When is bombing indiscriminate? " 


’ - The position of thb prosecution la that the 11 fliers were 
Prisoners of War and the gravaman of tHe offenso is ythat they were 
given an illegal, unfair,, false, and null trial,p^ : ^y§^^ tc te^do C / 6 f50fl| 
in, as a result of which the fliers were unlawfully killed. : 
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•Except for a‘ few- specific, differences, to be hereafter 
discussed, the evidence of the,-prose cut ion ; and the defense as to the 
details' of the investigation of the offense alleged against the , 
fliers,'the pre-trial procedure, the trial itself and the subsequent 
execution, together with the part played by each of the accused in 
these several incidents, is in'Complete agreement. Only on the 
question of the rights-of these eleven airmen, as determined by their 
status, is there a major collision between the prosecution and de¬ 
fense* If the fliers were merely war criminal suspects and had no 
rights then, these' accused ore guilty of no offense and, must be ac- , 
quitted, .for, as stated by the prosecution (R 379), "As far as T am : 
concerned - there are no substantive rights that this defendant' (Ito) 
is entitled to either under;British or American, systems and he, be¬ 
ing a feriner member of the armed forces of a nation that’ is defeated 
is not entitled to any rights'whatsoever 1 except;what the conquering 
nation decides to give him."-: ; ■ r - 


'-■> ■ But, in neither the Very comprehensive brief, argument or 
motion 1 of the defense, or i,n any authority available, can it be 
found that a war criminal suspec’t ceases to lose all of his rights 
as a prisoner of war. < 


Par. V A of Defense Kotlon for Disapproval of Findings 
and Sentence ciTes some authority to the effect that persons who 
commit violations of international law prior to capture are "not 
entitled to the privileges and safeguards" or "privileges and treat 
ment" Of Prisoners.,of War "but may be treated as robbers, murderers 
and so on" or may be treated "but as an outlaw, and ...tried and 
punished as such." SOAP letter, AD 000,5 dated 6 December 1945, 
entitled "Detention, Interrogation and Trial of Suspected Japanese 
War Criminals" is cited to show that "a. They will not bo treated 
as.prisoners of war." It is remarkable, however, that these cited 
authorities, as well as in the decision In the Application of Yama¬ 
shita *. .66 S. Ct, 340 which discusses certain rights which suspected 
war criminals do not have, there is nothing which states a suspect¬ 
ed war.criminal is not entitled to a fair and legal trial. Largely 
the rights sacrificed by a Prisoner of War, who is also, a War Cri-.; 
minal Suspect, are those which pertain to the physical aspects of 
his* incarceration or to some of those rights specifically assured 
him by the Geneva Prisoner of ’War Convention of 1929. A war crimes 
suspect may be treated as a "murderer" or an "outlaw" but he is 
still entitled to a fair and legal trial. The . yardstick by/which 
the legality or.the impartiality of- the trial of these eleven airmop 
is to be. judged Is not that afforded the four accused in this trial 
and any comparison of the one tPial with tho other serves but to 
obscure the paramount question which is* did the eleven fliers re¬ 
ceive a fair and legal trial? 



They were Prisoners of War. They were also, at the time 
of trial, War Criminal Suspects. As is stated in the Review of 
the case-of Shigeru Sawada, Lt. Gen. Imperial Japanese Army, Head¬ 
quarters Nanking Headquarters Command, August, 1946, "It is also 
apparent from the Court*s decision .(Application of Yamashita, supra) 
that certain fundamental rights*of human beings, whether or; not cod¬ 
ified, are accorded to both' pr.e and. post-capture offenders by .the 
customary or common- law as adhered to by civilized nations. 

Neither the general laws -of war nor the Geneva Prisoner*of War Arti- s 
Pies enumerates the specific type of protection to be given the 
various classes of prisoner personnel but it Is evident that grad¬ 
uations exist." The Yamashita decision holds" that a-prisonor ac-.. 
cused of a pre-capture crime is not entitled to the protection of- 
Article 50, GPW or Article 63, GPW> which refer respectively to the 
giving of notice to protecting powers and that the .procedure must be 
the same as that afforded troops ’of the -detaining power. ’ Further, 
although the Court appears to hold that Article 61, GPW, -which * . - 

forbids-that a prisoner be sentenced Mthout opoortiinity r to defend' 
himself, applies only to post capture offenses, the Court * 

specifically says: 
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M rn.-.. , i«lt is a violation of the law of wan, • on which 
there could be a conviction if supported by:evidence, to inflict 
capital ounishment;on 'prisoners of war without affording them an*op¬ 
portunity to make ia : defense. " 

. ’ That capital punishment was inflicted on'these 11 airmen 

is firmly established and admitted. Whether'they were afforded an 
opportunity to make-a defense is yet to be considered. 

The* defense has lAost ably contended that accused ITO,,* as 
Prosecutor, and Matsuo, Santo and Kataura, as Judges, gave the 11 
filers a fair and impartial trial, legal both in International Law 
and by the^military laws of the Japanese Army. Much testimony was 
adduced tending to prove or refute that the bombing of Nagoya by 
these, and■the other fliers engaged, was indiscriminate and that the 
damage to private' homes and citizens was out of all proportion to 
that inflicted upon legitimate military objectives. In support of' 
its contention that these fliers received a fair ahd impartial trial, 
the defense has, very carefully, broken down the trial of the fliers 
into its various elements and has shown in detail and with consid¬ 
erable success, that the different successive steps "taken by accused 
Ito, and the other accused, were in strict conformity with Japanese 
Military Law and Procedure or Custom, and, less successfully, with 
International Law, It is only when the pieces are put back' together 
and the whole picture viewed as a unit that the guilt of these four 
accused, except as stated later, is fully apparent. 

As to ITO 

By his own testimony, he was convinced, at the tilne of the 
bombing, that the fliers who had engaged in it were guilty of in¬ 
discriminate bombing. Much effort was expended in a vain attempt 
to explain that he did not, at that time, prejudge these 11 airmen 
who, at a later time, he was directed to prosecute. He states that, 
at the time of.the raid "Public opinion was too bitter to put into 
words" and It is obvious, from his future conduct, that he shared ‘ 
that opinion. When appointed to investigate the fliers, he so con¬ 
ducted the investigation that, in the written report of the inves¬ 
tigation, their statements were falsified to make the fliers say 
they intended to bonib "adjacent areas" to military targets. Again 
much effort was expended to show that he did not falsify their 
answers; that, in a manner similar to that used in Special Courts- 
Martial of the United StateS Army, only a summary of the testimony 
was:, required and he. In summarization. Used different words but 
did not change the meaning; In a letter to the Commanding General, 
Eighth Army, dated 15 September 1-948, Incorporated in Defense Sup¬ 
plemental Motion for Disapproval of the Findings and Sentence, 

Prosecution strongly urges* "after further conferences" with the in¬ 
terpreter (who was the principal witness as'to the falsification of 
the fliers' statements) that Ito may have been making "a bona fide” 
attempt to condense and summarize the answers of the fliers rather 
than.a deliberate falsification" and "rhile there was sufficient 
evidence for the commission to find that these interrogation reports 
which . Ito•submitted at the trial of the fliers were fraudulent, a 
fqtll consideration of the circumstances and the'language barrier 
may create some doubt as to the intent of Ito In ordering the addi¬ 
tion of the phrase," If Ito.did act In good faith and there is a 
reasonable doubt as to his intent, then there is not sufficient’ 
evidence to.sustain his conviction of.Specification 1 of the charges 
against him, the criminal Intent and the element of willfullness' 
being lacking. There is evidence from which a presumption arises 
that the falsif ication • of the statements of the fliers v/as deliber¬ 
ate. Having in mind that* Ito was a lawyer of long experience and 
that the Japanese- law provided for punishment of captured airmen 
only when they had bdmbed and "aimed at damaging or destroying pri- » 
vate property" (1st Gen. Army Judicial.Dept, Order #18) (Ex 6), Ito 
knew that an element- -of Intent was necessary, particularly as to 
the seven fliers who were shot down before reaching the target. 

, ' __ „ „ " PIJRL: https://www.regal-tools.org/doc/6f50l 

(p 15 of 22-,ITO et al of case #251) 

^— - ' - , - 



There is a strong inference that he added the words "and adjacent 
areas” to the fliers’ statements, to supply tha-t intent. On the --. •. • 
other hand, it is obvious that/What he did was to 'add, to. the state¬ 
ments of the fliers, what he knew to be the fact,* namely’that ad-•' 
jacent areas wej^bombed. He made them to say -that they intended 
to do what they factually did. There is no direct evidence as to-, 
the specific answer made by each'of'.the eleven airmen-when question¬ 
ed as to the target* Indubitably stime of them must have answered in 
vague and general terms. Some of the crewmen would not have known 
the exact target.. ‘ The Tactical'Mission Report of the 20th Air .Force 
itself (Ex. E) gives- the target as."Nor them Nagoya Urban Area”. / 

Ito’s summarization.of the fliers’ answers was no broader than the 
officially designated target and' probably no more extensive than 
the exact answers of many of the 'eleven filers. From all these con¬ 
siderations it is inescapable that the evidence has failed to es¬ 
tablish an intent on' the part of Ito to falsify .the evidence - r . 
against these fliers or, at the very least, 'there is a reasonable 
doubt of the existence of a- criminal intent,'-which doubt must be 
resolved in fayor of the accused. The finding of guilty of Speci¬ 
fication 1 as to Ito should be disapproved. 

• i i.‘ . ...... 

Subsequently, Ito drew up his Statement of Opinion, and 
Letters of Inquiry and carried the same to Headquarters 1st General 
Army and the War, Ministry, ’requesting expedition of the necessary 
approval by those.-higher echelons. ^'This conduct, while zealpus, 
does not appear* in itself, to be/improper. Many of the acts. of,: 

Ito, both in the extent of his investigation of the offenses and in 
the procedural policies followed are not dissimilar to the activi¬ 
ties of prosecutors everywhere, b.dt it is unnecessary to charge him 
with failure to-bring out everything favorable to the accused.or' 
his diligence in completing his procedural duties* His anomalous 
position as both* prosecutor and investigator, due -to the peculiari¬ 
ties of -Japanese procedure, required of him a high standard 4 of con¬ 
duct. Instead he urged that all of the fliers were equally guilty no 
matter the part each played in the flying of the aircraft or the 
bombing. He Insisted that the fliers who were shot down before do¬ 
ing any bombing at all were guilty, although he know the First Gen¬ 
eral Army Regulations under which they were tried covered;only ac¬ 
complished acts and, as a lawyer, he knew that, .as to them, he was 
demanding the death penalty for men whose worst offense was an in¬ 
tent. He stressed the damage to civilian homes by all the bombers 
and suppressed 'the damage to military objectives, wrongfully in¬ 
sisting that these eleven fliers were guilty because of the damage 
done by all the raiders even when some of them never reached the 
city. He reported that these 11 fliers had engaged in previous 
raids in Japan when there is no evidence to show that they did. 

These distortions of fact and law, urged by Ito upon the military 
authorities in'securing approval for trial, and upon the court, con¬ 
tributed directly to the death of these fliers. 

It appears that trial and a death sentence were approved 
by the War Ministry, but Ito and the Judges hastened to trial with¬ 
out seeing a written approval. Ito had had a telephone call from 
a captain of the Judicial Section of the War Ministry stating that 
he had had another telephone call from someone else. Notwithstand¬ 
ing the rigid^>egulation that required prior approval by the War 
Ministry, ltd and the Judges were willing to bring about the death - 
of.these fliers on so slender a thread and Ito’s conduct is the 
more reprehensible in that, although he was'informed, he says, that 
written authorization would follow, (which the captain denies) and, 
in the week that elapsed between the first telephone call and the 
trial, I.to talked to the cap'tain twice again, he made no effort, at 
any time, so far as the'record discloses, of ascertaining what had 
happened to the written authorization. - At the trial Ito presented 
his distorted evidence and law and demanded tbe death penalty for 
these fliers. It is unnecessary to determine whether or not the 
admitted failure to notify a neutral power in advance of trial. ; o.r 
to provide counsel- -for the fliers' are offenses against' the Laws of 
War in this case. They are a part of a series^.-^:55^3ey!f^^doc/6f50f 
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manifests Ito's intention to dispose'of these fliers as quickly as 
possible• 


Ito' s conduct after the trial was characterized by the 
same lack of legality or fairness* Evert before the trial he select¬ 
ed' the place of execution* After the trial, but before an order of 
execution was signed,- he ordered the graves dug and selected some 
of the executioners — swordsmen, notwithstanding that, as a lawyer 
he knew the law provided for death by a firing squad.- Major Gener¬ 
al-Okada Ordered the beheading, but so far from protesting the . 
illegality of that act to either Major General Okada or Lieutenant 
General Okada, which Ito does not claim to have done, he went for- 
ward'with plans for the beheading before Lieutenant General Okada 
had approved the sentence, although he knew that under the law, 
Lieutenant General Okada could have mitigated the sentence to a 
term of imprisonment. The Japanese'law contemplated some review of 
- the‘sentence because mitigation was .provided for« ■But the only re¬ 
view possible had to be based on Ito's oral report. The trial was 
July 11, the execution July 12, but the record of trial was not 
prepa'red and signed until July 15 or 16* Ito was unwilling to wait 
for the record to be prepared before he submitted an order of ex¬ 
ecution for the approval of .Lt. -Gen..- Okada.- However, it is true, 
as pointed out by Prosecution ip its letter to the Commanding Gener¬ 
al dated 15 September 1948, everything that Ito did was in strict 
conformity with Japanese lav; and Imperial Army regulations as well 
as having been,done under tjh© direct supervision and control of 
Major General Okada and with the approval of Lt. Gen. Okada.- 


At the execution Ito was in charge of and directed each 
executioner in "turn .to docapitate ito's selected victim* Kataura 
executed the first or the- second.man. In this Ito knew he was en¬ 
gaged in an illegal business, even under Japanese law. This was 
confirmed when, after the war ended, and ’’when rumor came, down" 
that the deaths of the American fliers would be looked into, Ito 
went to Major Gen.- Okada and arranged to have- the bodies of the 
fliers exhumed and cremated. He followed that up by supervising, 
the disinterment and the cremation himself. Confirmatory,..of his 
knowledge that the whole transaction was wrongful and' unlawful, is. 
the fact that he later attempted to get the recorder who transcribed 
the investigation of the fliers to._ testify that the fliers admitted 
indiscriminate bombing, should he be qiostioned. 


As to Matsuo, Santo and Kataura 


The irregularities and illegalities in the trial are 
numerous, but the evidence fails to sustain the finding of guilty 
as to Specification 1 as to each of these three ‘accused,, . There is 
no direct -evidence that an^r o-f them knew that -Ito had falsified the 
statements ; of the fliers and no evidence from which such fact can 
be' reasonably inferred. Of the three, only Santo was a member of .. 
the- Judicial Section, 13th Area Army, and the evidence is that he 
and Ito disagreed and quarreled about the trial of these airmen, , 

Santo being opposed to it.- Matsuo and Kataura,. so far as the evi¬ 
dence discloses, had no opportunity to learn that Ito had.falsified.. 
the evidence.. There is a strong presumption that they did not know - 
the evidence was false in the,established fact that Ito directed 
the interpreter to add the "adjacent areas" phrase if. the,fliers 
were asked about the targets in court. Had the judges been, apprised 
of the fact the evidence had been falsified no s.uch instruction would 
have been necessary* These- considerations,. coupled wi,th ,Ito's lack 
of intent to do morte than get into the record what he knew to be 'the 
facts lead to the conclusion that.these three judges had no know¬ 
ledge of the falsification*of- the statements of the fliers* These 
three judges had .no prior connection* with the charges or .the investi¬ 
gation.- Their sole "connection with the qase was’ to sit. as; judges 
on the 11th of -July* There is no presumption that-they knew the 
charges or evidence was fglse,- and the finding of. guilty of Specift 
cation 1, as to each of these accused, should be disapproved* 
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. / As to Specifications 2 an# 3 against these three judges}/' 
-the evidence shows *that the fliers were ushered into what may w'qll 
'be' called a "Star Chamber Session” blindfolded, bound and required 
:to stand during their whole ordeal,' That the entire procedure took 
•only one and" a half hours is significant, especially when almost 
all of that time was taken up by the prosecutor and the formalities 
of asking the names and personal data of the accused. The bhargqs 
themselves were notf interpreted to the victims, and those small por¬ 
tions of the proceedings that were interpreted were subject to the ; 
omissions or additions ordered by Ito. They never knew they wore 
in trial for their lives, and when''it was all over and Corporal 
.Johnson asked what "severe punishment" meant and his question was re¬ 
lated to the’ court, they ignored it and failed to answer. The very 
fact of the question, coming when it did, put each of the three ; 
Judges on notice that the' translations were no’t accurate, and tjhat 
accused were not being afforded an opportunity to defend themselves. 
Of similar import is the conduct of 'the Court when Lieutenant Sher¬ 
man asked if they were being held responsible for the damages done 
by all the 450 bombers. That question went to the heart of the ' 
offense alleged against them. In answer the Presiding Judge or 
Judicial Judge shouted "Imbecile” or "You fool". This Incident in¬ 
tensely illuminates the complete lack of any opportunity for these 
fliers, to defend themselves before the Court, As far as the record 
discloses these three Judges read no documents and heard no evidence 
but sentenced eleven men to die upon the statements and argument made 
by Ito. Ito had it f fixed" that if the Judges asked what the tarr ■> 
gets were, the interpreter would add the "adjacent areas" phrase — 
but the judges did not ask so elementary a question. The Judges 
knew the fliers wore without counsel, that a small part only of the 
proceedings were translated to them and that no evidence in their 
behalf was received. Other than perfunctory questions as to identic 
ty, only two of the accused^ so far as the record shows, ever spoke 
and they were abused or ignored, "The trial was legal in form but 
unfair in substance -- an attempt to cover up with a -legal exterior 
a predetermined decision." ' 


v Matsuo states that on or about May 14 he toured the bombed 
area,,saw the damage, "felt high emotion when I saw the'Vld men and 
women suffering" and, at the time, "felt they (the airmen engaged) 
were all guilty of indiscriminate bombing and I didn't forget it," 
As .an Army officer of about 20 years' experience, Matsuo knew he 
was disqualified to fairly and impartially try the case. His sit¬ 
ting as a Judge' on men he had already determined to be guilty indi¬ 
cates a complete lack of fairness or impartiality on his part, 

Santo, in his voluntary statement says "All of us (three) agreed *•* 
that.there was no other^recourse but to issue the death penalty .... 
there was no alternative, than to make that decision »...I believe 
there was a pressure on us'?and as a matter of fact this cannot be- 
denied," It was the duty of the judges to find the guilt or inno¬ 
cence of the fliers by an independent judgment.‘ Orie admits that he 
failed in that duty and he says, which is confirmed by all the evi¬ 
dence., that the others failed equally. 
y 

The contention, ‘Motion for Disapproval, Par.. V[,G, that 
8th Army Military Commission erred in failing -to order Bills of 
Particulars and in failing to make findings of fact at the ending 
qf the trial cannot be sustained. The specifications are sufficient¬ 
ly explicit to inform the accus'ed of the offenses alleged against 
them; sufficiently precise to properly limit, the relevant testimony'; 
and sufficiently comprehensive to’ bar further proceedings based 
upon the same inciden'ts. There was no abuse of discretion on ‘the 
part-of the court in it's .refusal to' grant the motions of the defense, 
on the: subjects referred-to (R. 9-15, 668). 1 V 


The further contention,. Motion for Disapproval, Par, V,H, 
that .the verdict of the Commission is contrary to the lav/ and the 
weight of the -evidence is not tenable except as has been hereinbe¬ 
fore demonstrated. 
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A large portion of the record was devoted to the propounding of hypo 7 
thetical questions, and argument of counsel thereon, to two experts in Japanese 
military .-law, the results of which were.; of questionable helpfulness. In large 
measure the answers sought and obtained tended to usurp the functions of the 
Commission and, in-larger measure, they ; were dependent upon the-language in 
which the questions were propounded. A further large portion of the record 
was devoted to a description of the damages done to the city of Nagoya by the 
raid of May 14, as well as the entire series of bombings o^ that city, and its 
condition aa a manufacturing center. At best this evidence, on both sideB, 
is collateral to the issues raised by the specifications ( alleged against these 
accused. These charges and specifications go to the legality and fairness of . 
the trial and execution of the eleven fliers in specifically circumscribed items 
of conduct, aot to the guilt or innocence of the fliers of a charge of indis¬ 
criminate bombing. The Commission was generous to both sides in admitting all 
the evidence that-might shed any light upon the incidents out of which this 
trial arises. ‘ 

The Commission was properly constituted, was appointed by proper 
authority and had jurisdiction ef the four accused and the offenses charged. 

There is nothing in the record to indicate that any of the accused were insane 
or mentally incompetent at the time of the commission of the alleged offenses 
or at the time of trial. All accused were competently and ably defendod in 
a fair trial. There are no errors or irregularities which adversely affect 
the substantial rights of the accused. The record is legally sufficient to 
support the .findings and sentence as to each of the four accused. 

Accused Ito was sentenced to death' by hanging. Matsuo, Santo and 
Kataura were sentenced to twenty-five years each and twenty years respectively. 

It is apparent that the Commission carofully weighed the degrees of guilt of 
the several accused. Thirty-oight petitions for clemency, of which twenty 
refer to accused Ito, have been received and considered. They include peti¬ 
tions from the relatives, teachers, and townsmen of the accused and largely 
urge clemency on the ground that the real criminals are superior-authority and 
the Japanese Military System. This, under SCAP directives, is proper ground 
for mitigation. Ito has contended that his conduct was directed by Major Gen¬ 
eral Okada, his military superior, and that contention is sound, considered as 
a ground for clemency. The test, as set forth by the International Military 
Tribunal constituted under the Charter adopted by the International Agreement 
of 8 August 1945 in London, is "The true tost, which is found in varying de¬ 
grees in the criminal law of most nations, is not the existence of the order, 
but whether moral choice was in fact possible". The exact extent of the "com¬ 
pulsion" exerted by Major General or Lieutenant General Okada, or the amount 
of the "participating direction" that may have remained to Ito or the Judgos 
is not fully disclosed by the Pecord. However, in this consideration of clemency, 
matters not contained in the record may be considered. It i6 significant that 
Lieutenant General Okada, in his trial, Case Docket No. 289, Tasuku Okada et 19, 
has assumed full responsibility for the acts leading up to the death of these 
eleven fliers who are included among the victims for which General Okada was 
tried in Case Docket'No. 289, 

It is significant- also that Ito and these judgeB proceeded with 
this trial when Lieutenant General Ikada had already been severely critical 
of the delay and was resorting to summary execution of other captured fliers. 

While it is true that no two offenders will deserve, or offenses warrant the 
same punishment- uniformity of sentence is desirable, and it is noted that 
other officers of the 13th'Area Army Headquarters, of higher rank than accused, • 
and responsible for summary executions of fliers, received sentences varying 
from 15 years to 25 years confinement at hard labor (Case Docket Ho. 289, Supra). 
Prosecutors and judges in the -several similar cases arising in China suffered 
approved sentences of from 5 or 10 years.to life imprisonment. The record con-’ 
tains no suggestion that accuse^. Ito, in any manner, abused or mistreated the 
eleven fliers during their several weeks df interrogation. : • 
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That these four accused participated in a proceeding which resulted 
in the death of eleven American airmen severely tests any desire to he clement. 
But not all of the charges against them were sustained and they should not "be 
punished more severely than those above them in the.Japanese Army who formu¬ 
lated and directed the procedures whereby their offerees were committed. 

5, Recommendations : ■ • . • 

Having in mind, that one specification, o'f grave importance as toV 
each of these accused, cannot be sustained and that the.element of "compul4iqn 
from higher authority" is manifest throughout this record of trial and admitted 
in the Okada Case, Docket 289,' it is believed and recommended that all the sen¬ 
tences should be reduced to the following: 

• I'. NObuo I to, CHL for 25 years ” 

2. Kaiji Matsuo, CHI for 15 years 

3. Toshiatsu Kataura, CHL for 10 years 

4. Hirokichi'Santo, CHL for 15 years. 

6. Action : 

forms of action designed to carry those recommendations into effect 
are attached. 


MAC ALAN FREJITAG 
Reviewor 

Judge Advocate Section 


ADDENDA 


I concur in general with the. foregoing review except as here¬ 
after noted. 


As to Ito Specification 1, it is believed that the finding of 
guilty should be approved.. The gravamen of the allegation is that 
as .prosecutor he willfully and unlawfully presented false and 
fraudulent.evidence during an unfair, etc; trial. His Statement 
of'Opinion was the principal evidence, if it may be termed that, in 
the proof. In it he omitted information available to him that many 
factories were bombed and added the unsupported statement that the 
flyers had engaged in previous indiscriminate bombing; In other 
ways he twisted and distorted the facts. Thus his. intent is clearly 
shoWn and the allegations against him were established (cf pg. 11, 
lb, above review). In considering this subject, the statement quot¬ 
ing the Korean interpreter ..who was present when the flyers were in-' 
terrogated to the effect that the addition of the words "and adja¬ 
cent area" in describing the target may not have been added by Ito 
is taken at face value and considered in a favorable light for the 
accused* Disregarding this alleged deception, the others mentioned 
heretofore still stand strongly as proof of Ito's malignant and. 
murderous spirit. 


When considering Ito's sentence, however, the same considera¬ 
tions appear as were evident with reference to Otahara in the case 
of United .-States vs. Uchiyama,- case #123. Although Otahars was a. 
Major General, his actions and position with the exception of the 
actual prosecution when court was in session aid the later appearance 
at the execution were very similar if not identical. Otahara 
received the death sentence but it was commuted to life imprisonment 
because of the element of compulsion involved in the plainly indi¬ 
cated desire of his. .chief that’he take the actions charged. In the 
instant case Ito was an enthusiastic moving cause of the "phony" 
trial and the fraudulent preparation, hut like Otahara, - he was carry¬ 
ing out the indicated desires of his superiors (R-144). It is noted 
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that a prosecutor, in his post-trial letter indicates that he does 
not believe the- extreme penalty is justified. Lieutenant General 
Oka da , -Commanding General of the l3th Area Army, "ito*;s ’commander, 
received a death sentence at the hands of another Commission for 
offenses including some of these charged. Because of the slight 
element of compulsion, it is apparent that a sentence less than death 
is indicated. It should be noted; in passing that Ito's immediate 
superior, Major General pkada, has committed suicide.. Ito evidenced 
"moral choice" in his initiative in discovering methods of producing 
a false picture and in his falsification of his report and in other : 
ways to the extent that his sentence should be in accordance with 
that approved for Otahara, to-wit; imprisonment for life. This is 
the recommendation of the undersigned. 


As to Specification 1 against each of the other three, Matsuo, 
Kataura, and Santo (the three judges) it is noted tha-t the allega¬ 
tions overlap those in the other two respective specifications in 
some particulars. The basis of all three is a failure to aocord the 
accused a fair trial. Disapproval of Specification 1 against each 
of f'ese three is not required because of this overlap or duplica¬ 
tion but in considering the sentence, the matter should be treated 
as if but one offense had occurred with respect to the matters dup¬ 
licated. The proof of failure 1 to accord a fair trial has been set 
out and discussed by the reviewer heretofore. Especial attention 
is invited to the testimony that the judge's decision was the result 
of pressure. This discolors the entire trial and justifies e.on- 
victing,‘the judges’. 1 ./. It is noted that a Japanese legal expert in 
answer to a hypothetical question involving the facts in evidence, 
considered that a fair trial was not granted (R-231). It is apparent 
to any right thinking person who believes in the principles of in¬ 
ternational morality that the trial as conducted by the Japanese was 
•a sham and-a mere form with no substance" of fairness. - 

It is believed that each of the sentences against the judges 
should be approved. Matsuo was the president and Santo the law 
member. Each had greater powers in the conduct of the trial than 
did Kataura. Thus the sentences of Matsuo and Santo to 20 years' 
confinement apiece are not disproportionate to the 15 year sentence 
of Kataura. Neither are they out of line with proper sentences ad¬ 
judged in other cases by commissions where similar facts were in¬ 
volved. In the Uchiyama case, supra, one of the judges received an . 
approved sentence of 30 years and the other one of 25. Under the 
facts in this case equivalent sentences would have been justified. 

Each judge discarded his self respect and his moral principles when 
he yielded to the elements of pressure present and failed to accord 
the accused a trial in accord with the dictates of international 
justice. Sentences in the Sawada case, tried in China, involving 
-,alledgedly sham trials for the Doolittle flyers, '''here the maximum 
did not exceed 9 5 r ears are cited by the defense as precedent for 
reducing the sentences in the case at bar. Yet, each case must 
stand on its own feet. While sentences in other cases involving 
similar facts are guides and often are persuasive, an inadequate 
sentence adjudged in a previous case should not impel the Reviewing 
Authority to reduce others to that low a level. Otherwise, the whole 
scale of punishments would fall and all guilty accused would escape 
proper punishment because of miscarriage of justice in a single case.. 

The following excerpt from a petition by 90 teachers of Nagoya 
addressed to the Commanding General, Eighth Army, is noted: "We 
deem it a great honor to express our inmost gratitude for the 
thoughtfulndss, the personality and the specific deep sympathy poured 
on the Japanese by your American National and the Allied Forces dur- . 
ing the' occupation and ” r e 'are the very men ^hose hearts are full of 
respect- for your lofty ideals." ■ 

1 Also, the following is noteworthy: e hear that Kataura ** one 

of the War Crimes suspects' whose trial is being carried out in a 
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fair and legal manner, has b,een judged as a war criminal.” 


Expressions such as these are gratifying to occupation author¬ 
ities who are exerting every effort to insure fair trials for the 
accused. The contrast between these trials and the mere form of’ a 
hearing given the flyers' in the instant case is striking. 

Proposed actions to implement the recommendations contained 
herein are attached, ' < 


ALLAN R. BR0 VT NE 
Lt Colonel JAGD 
Army Judge Advocate 
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